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By Deborah E. Spivack, Esquire
(Debbie Spivack is an adoption attorney practicing PA, NJ and DE and can be reached at Debbie@familybuildinglaw.net)
Families who are considering intercountry adoption may have heard that big change is on the horizon, and its name is Hague.  If you are thinking about pursuing intercountry adoption anytime over the next couple of years, it may be helpful to know what Hague is and what changes to expect so that you can decide whether to move ahead with your plans, and when.

In this context, “Hague” refers to a set of rules and regulations that will soon govern adoptions by American families of children from certain foreign countries.   In 1993, 66 countries signed a treaty called the Hague Convention on Intercountry Adoption (the “Hague Treaty”), which aimed to establish certain uniform procedures when a child moved from one Hague-participating country (each, a “Hague Country”) to another for the purpose of adoption.   The goal of the Convention was to protect children, birth parents and adoptive parents involved in intercountry adoptions and to prevent abuses.  

The U.S. signed the Hague Treaty in 1994, but the wheels of justice turn slowly.  Six years later, the U.S. passed the Intercountry Adoption Act of 2000 (the “Hague Law”), and finalized the regulations implementing the Hague Law (the “Hague Regulations”) in February, 2006.  Finalization of these regulations was a major step towards making Hague an imminent reality in the United States.  In mid-2007, the U.S. will likely ratify the Hague Treaty, and Hague will begin to govern adoptions 3 months later.  The U.S. Department of State (“State Department”) is designated as the U.S. Central Authority that is responsible for overseeing the new system.
Hague provides a framework for Hague Countries to work together to ensure adoptions take place in the best interests of children and to prevent the abduction, sale or trafficking of children.  Hague has been praised by some as an important endorsement of intercountry adoption for children from around the world who do not otherwise have permanent families, and elevates intercountry adoption as a preferred option over institutional care.  Supporters argue that this endorsement reflects and reinforces international opinion and policy in an adoption-friendly manner.  Further supporters suggest that the reinforcement of rules against baby buying will not only protect children, but will reduce the number of adoption scandals that trigger country shutdowns.  Supporters further argue that the Hague endorsement of intercountry adoption will provide legitimate political clout to respond to anti-adoption forces charging that adoption exploits of children.

Critics argue that Hague’s impact worldwide has contravened its own goals, as sending countries have been unable to afford to implement the changes Hague requires.  While countries believe in good faith that implementation of Hague is protecting its children, critics assert that Hague has ultimately erected bureaucratic hurdles that prevent the securing of permanent placements for children in need early in their lives.  For better or for worse, Hague implementation in the U.S. will bring imminent change in the near future for all participants in the intercountry adoption process. 
American families adopting from “Hague Countries,” are likely to see the most substantial changes.  The “Hague Countries” from which U.S. citizens adopt the most frequently include China, Guatemala,
 India, Columbia, Philippines, Mexico, Poland, Thailand, Brazil and Moldova.  In addition, since many agencies operate in both Hague and non-Hague countries, some changes may also be seen in non-Hague adoption cases as agencies spread their new procedures and costs over all programs.  Accordingly, if you are adopting from countries such as Russia, South Korea, Ukraine and Kazakhstan
  you may also realize some of the changes discussed below in the coming months and years as agencies begin to prepare for the future.
Accreditation, Defined National Standards, Commitment to Ethical Practice, Ongoing Oversight.  Hague requires that all agencies which offer adoption programs for children from Hague Countries will be accredited by an entity authorized by the State Department (for most agencies, the accrediting entity will be the Council on Accreditation).  To become accredited, agencies must demonstrate compliance with defined “Hague Standards,” including demonstration of sound professional practice by meeting certain financial and organizational requirements, commitment to ethical practice, ongoing employee education and development, and supervision of the agency’s foreign country partners who perform defined services.  Hague-accredited agencies will also be subject to oversight by the accrediting entity and the Department of State.  As a result, adoptive families will know that an accredited agency has met minimum standards to place children from foreign countries, and will be required to maintain these requirements on a continuous basis.  
Increased Training and Preparations.  The Hague Regulations require that adoptive parents receive a minimum of 10 hours beyond the homestudy process for customized preparation for adoption from the country you select.  The training will encompass details about the adoption process from that country, the types of environmental factors common to children from that country (including health risks, malnutrition, environmental toxins, maternal substance abuse, institutionalization, multiple caregivers), and how these factors may impact his or her adjustment to an adoptive family.  Families should expect to spend more time undertaking customized training through meetings with social workers, attendance at group seminars, utilization of videos or computer learning tools, and independent reading.

More Details from Agencies Up Front.  Hague will require agencies to make uniform, specific disclosures to prospective adoptive parent clients earlier in the process to enable them to compare agency programs to one another and to make more fully informed decisions before committing to an agency.  Disclosures will include the terms of the contract they will be expected to sign, the expected costs breakdown for the process, the agency complaint policy, the refund policy and the names of supervised providers.

Child Background Information.  Hague requires that agencies provide adoptive parents with English translations of medical and social information about a child proposed to an adoptive family for the purpose of adoption, at a minimum of two weeks before the adoption or travel date to the foreign country.  Agencies will also need to make reasonable efforts to obtain certain information about such a child, including history of illnesses, growth data, medical examination dates and examiner credentials, social background and any past placements of a child.  Adoptive parents must be afforded two weeks to consider that child’s background and make a decision.

Centralized Complaint Mechanism.  Adoptive parents will also have centralized, electronic complaint system that will enable them to report violations of the Hague requirements to the Department of State for investigation and appropriate action.  Adoptive parents will need to submit their complaints in writing with their agencies for resolution as a prerequisite to using the electronic system.
Costs.  Agencies that plan to become accredited and process Hague cases are now spending substantial time and money in modifying their systems to comply with the new regulations.  For most agencies, this means that they are upgrading their liability insurance, increasing their cash reserves, modifying their policies, procedures and systems to conform with the Hague standards, revising many of their contracts with third parties, and paying for the process of initial accreditation and ongoing oversight, reporting and re-accreditation.  While the ultimate magnitude of the increase is still not known, agencies are likely to pass the cost of the increased overhead to the adoptive parents in the form of higher agency fees.  
Additional Procedures and Documents.  Adoptive parents are likely to see the document requirements for intercountry adoptions grow as they are required to demonstrate compliance with the Hague standards to additional government offices that will approve the legality of the adoption process.  This could increase the overall time to process cases, at least in the early stages of Hague implementation as details and responsibilities are refined.
Less Flexibility in Selecting Social Service Agency.  Adoptive parents may find that they have some less flexibility to select a social services agency (i.e. the agency which performs the homestudy, education, counseling and post-placement/post-adoption).  Hague will require that placement agencies to be the “primary provider” who is responsible for supervising certain aspects of the case, including the homestudy.  As a result, placement agencies are likely to require that adoptive family clients who reside in states where the agency is not directly licensed to work with one of certain pre-approved social services agencies with whom the placement agency has established a formal relationship. 
Agency Consolidation.  Agencies that are unable to absorb the extra cost and administrative burden expected by Hague are likely to merge with larger agencies to spread the cost and responsibility more broadly.  As a result, prospective adoptive parents are likely to see fewer small agencies in the future, as larger agencies emerge and acquire branch offices in various states.
Swiss-Cheese Protection.  Hague may offer certain protections for families who adopt from Hague Countries in assuring that the process occurred in accordance with ethical standards.  However, the Hague protections will not extend to non-Hague Countries.  Accordingly, families who adopt from large sending countries, such as Russia and Ukraine, should continue to be diligent in selecting a adoption professionals with a proven track record and which support and advocate for ethical adoption practice.  Working with an agency that is Hague-accredited for other country programs it offers should afford adoptive families some assurance that the agency has committed to ethical practice, met the Hague standards and is subject to continuous oversight by the Department of State.
Adoptions from Guatemala.  Hague will likely to have a significant impact on adoptions by U.S. families who adopt from Guatemala. Guatemala has been the third most popular country from which U.S. citizens to adopt (3,783 visas issued in 2005), second only to China (7,906 visas in 2005) and Russia (4,639 visas in 2005).  However, the Guatemala adoption system is being viewed by the U.S. State Department as a Hague Country that requires certain changes to permit adoptions to continue to process.  Attorneys from the United States and Guatemala have been working diligently to address changes that will satisfy the State Department’s concerns, and have met to discuss proposals.  To date, no resolution has been reached that is satisfactory to both sides.  The result may range from shutting down adoptions from Guatemala by U.S. families to significant changes in the current system.  Families considering adopting from Guatemala may want to pursue that option at this time before Hague becomes effective in 2007 in order to be able to accomplish that goal under the current system.  Families who have filed their I600A or I600 forms with the U.S. government upon the effective date of Hague will be grandfathered in under the current system. 
American families who are considering intercountry adoption will see significant changes over the next year, and in the long term, due to the imminent implementation of Hague.  The precise impact is difficult to measure at this time.  Adoptive parents may benefit from knowing that their agency complies with specific standards and is subject to centralized oversight and accountability, from participating in customized adoptive parent training, and from the opportunity to review specific agency program details before committing to an agency.  Conversely adoptive parents may not enjoy possible outcomes such as increased cost, documentary requirements, and time to comply with the Hague standards, as well as less flexibility in choosing among potential service providers and country programs.   The most uncertainly and delay is likely to occur mid-2007 when Hague becomes effective initially, and over the next twelve to eighteen months, as the new procedures are refined.  Adoptive parents who are considering intercountry adoption should factor these elements into their family building goals and timetables in the coming months. 

�  The State Department is classifying Guatemala as a “Hague Country” since it acceded to the Hague Treaty in 2003.  However, this conclusion is not universally agreed because the Guatemalan Constitutional Court later ruled the country’s accession was unconstitutional.





�  Countries from which U.S. families frequently adopt that are not considered to be Hague Countries at this time are Russia, South Korea, Ukraine, Kazakhstan, Ethiopia, Haiti, Liberia, Taiwan, Nigeria and Jamaica.  While some of these countries may have signed the Hague Treaty, classification as a Hague Country requires either ratification or accession to the Hague Treaty.  





�  Families seeking more information should see the following distributed by the Department of State.   � HYPERLINK "http://travel.state.gov/pdf/Prospective_Adoptive_Parents_Guide.pdf" ��http://travel.state.gov/pdf/Prospective_Adoptive_Parents_Guide.pdf�.








